
 

65 KINGSWAY LONDON WC2B 6TD TEL: +44 (0)20 7831 5873 
WEBSITE: www.datasoc.co.uk 

Company limited by guarantee. Registered in England and Wales No. 3822966. 
 

No responsibility can be accepted by the Association for action taken which is the result of information contained in this correspondence. 

  Recipients should take specific advice when dealing with specific situations 

 

5 May 2015 

Matteo Basso 
Policy, Risk and Research Division 
Financial Conduct Authority 
25 The North Colonnade 
Canary Wharf 
London E14 5HS 

By email to: cp15-08@fca.org.uk   

 

Dear Matteo, 

CP15/08 - Quarterly Consultation Paper Number 8, Chapter 4  

The Depositary and Trustee Association (“DATA”) represents all depositaries and trustees of 
UK based authorised funds.  At the end of December 2014, the members of DATA were 
responsible for safeguarding £835 billion of fund assets.   

Please find attached DATA’s response to Chapter 4 of the above consultation. Our response 
focuses on those questions of most relevance to our members. 

Please do not hesitate to contact me if you would like to discuss any of the points we have 
raised.  

Yours sincerely 

 
 
 
 
 

 
Darren Banks 
DATA Deputy Chairman  
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DATA Response to CP15/08 - Quarterly Consultation Paper Number 8, Chapter 4 

Responses to Questions 

Q4.1: Do you agree with our proposed questions and answers on the valuation obligations 

under AIFMD? 

DATA welcomes the proposed questions and answers on valuation obligations, and we are 

largely in agreement with the responses. In paragraph 4.9, however, we note that the 

questions and answers will clarify that the retention of a contractual right for the board of 

directors or the trustees of an AIF to override a valuation will not mean that these parties are 

undertaking the valuation function, provided this right of override is only exercised on an 

exceptional basis. Would it be possible for the FCA to provide further clarification on what it 

considers to be an “exceptional basis” for the avoidance of doubt? It would be helpful to have 

a non-exhaustive list of situations that are considered to be exceptional and some examples 

of the right of override being exercised on an exceptional basis. 

Q4.7: Do you agree with our proposed guidance on the AIFMD depositary rules where certain 

depositary functions are performed outside of the UK but within the same legal entity? 

We agree the FCA’s proposed guidance reflects the scope of delegation permitted under 

AIFMD - analysis completed by DATA in 2014 reached the same conclusions on this matter. 

The proposed guidance also appears to be in line with previous statements issued by the FCA 

on its website. We welcome this clarification being included within FUND.  

We would, however, welcome further clarification on whether these functions can be 

performed by a branch which is outside the EEA, or whether the branch performing the 

function must be located within the EEA. For the avoidance of doubt, we would also welcome 

clarification in FUND that the performance of administrative and technical tasks by a third 

party (which may or may not be another entity within the same group as the depositary) will 

not be regarded as a delegation of the depositary’s function, provided full oversight of the 

administrative and technical tasks is retained by the depositary.    

Q4.12: Do you agree with these proposed additional changes? 

Regarding the amendment to FUND 3.3.2 R(3)(b) to include “on request”, we note that this 

is consistent with the guidance given by the FCA in its response to question 33 in its questions 

and answers on Reporting Annex IV transparency information to the FCA. However, given 

that, under FUND 1.1.3 G, FUND prevails in any conflict between COLL and FUND, there is a 

possibility the amendment to FUND 3.3.2 R(3)(b) could be interpreted as dis-applying the 

requirements in COLL 4.5.14 R (2)(d) and COLL 8.3.5 R(6) for the manager of a NURS or QIS 

to provide annual and half yearly reports to the FCA. We would welcome clarification in FUND 

3.3.2 R(3)(b) on whether the requirements in COLL 4.5.14 R (2)(d) and COLL 8.3.5 R(6) will 

continue to apply to NURS and QIS respectively.  
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Q4.13: Are there any other points in our AIFMD rules and guidance that you consider require 

correction or clarification?  

There are some additional areas where DATA members believe further clarification is required. 

These include: 

 Frequency of Leverage Calculation: FUND 3.7.7 R (1) (a) (which implements AIFMD 
Article 15) requires AIFMs to "set a maximum level of leveraging which it may employ 
on behalf of each AIF it manages". FUND 3.7.8 R (which implements the first sentence 
of AIFMD Article 25 (3)) requires AIFMs to "demonstrate that the leverage limits it sets 
under FUND 3.7.7 R (1)(a) are reasonable and that it complies with those limits at all 
times" (our emphasis).  We are aware of different interpretations across the industry 
as regards how frequently leverage should be calculated and seek FCA clarification on 
this.  For daily priced AIFs, we would expect the calculation to be performed on a daily 
basis and it could be argued that the calculation should be performed daily irrespective 
of how frequently the fund is priced given that the AIFM must comply with the leverage 
limits at all times and can also deal in the scheme property at any time.  
 

 Treatment of currency cash in the gross and commitment leverage calculations: Article 
7 of the AIFMD Level 2 Implementation Regulation (gross method for calculation of 
leverage) states that cash and cash equivalents (meeting tests) in the base currency 
are to be excluded from the calculation.  Article 8 (commitment method) does not 
provide a clear exception for cash in the commitment method, nor does it explicitly 
state that cash should be included.  Whilst many firms are taking the view that cash 
in the base currency should be included in the calculation subject to hedging and 
netting arrangements (on the basis there is no exclusion for cash), we are aware that 
other firms are excluding cash in the base currency. We would therefore welcome 
definitive guidance on whether cash and cash equivalents in the base currency should 
be included in the commitment calculation. 
 

We believe further issues are expected to arise in respect of AIFMD that are likely to require 

clarification or guidance from the FCA in the future. We would therefore request that the FCA 

keep an open dialogue with industry participants on the implementation of AIFMD so that 

these issues can be addressed as and when they arise. 

 


